THE  ONTARIO  HUMAN  RIGHTS  CODE, 
R.S.O.  1970,  c.  318,  as  amended 


IN  THE  MATTER  of  the  complaint  made  by  Dr.  M.  Akram  Rajput  of 

2721  Woodlane  Drive,  Janesville,  Wisconsin,  U.S.A.     (formerly  of 

98  Moluch  Street,  Sault  Ste.  Marie,  Ontario),  alleging  discrimination 

in  employment  because  of  race,  colour,  nationality,  ancestry  and 

place  of  origin  against  Dr.  Donald  Watkins,  Principal,  and  Algoma 

University  College  and  its  Agents,  Queen  Street  East,  Sault  Ste.  Marie, 

Ontario. 

APPEARANCES 

John  Sopinka,  Q.C.        -        Counsel  for  the  Ontario  Human 

and  Rights  Commission  and  Dr.  M. 

R.  W.  Cosman  Akram  Rajput 

C.  T.  Murphy,  Q.C.        -       Counsel  for  Dr.  Donald  Watkins 

and  Algoma  University  College 

Pursuant  to  s.  14(a)  of  the  above-mentioned  Ontario  Human  Rights  Code, 
the  Minister  of  Labour,  The  Honourable  Bette  Stephenson,  by  letter  dated 
Janxiary  6,  1976,  appointed  me  a  Board  of  Inquiry  to  hear  and  decide  the 
above-mentioned  complaint . 

The  hearing  of  the  Board  of  Inquiry  was  held  at  the  Sault  Ste.  Marie 
Civic  Centre,  Sault  Ste.  Marie,  Ontario,  and  commenced  on  Monday,  February 
23,  1976.     It  continued  the  following  day,  February  24,  and  then  again  on 
April  8,  9  and  10,  1976.    After  hearing  all  the  evidence,  and  the  arguments 
of  counsel,  I  promised  to  give  my  decision  in  writing  as  soon  as  all  the 
transcripts  were  in. 

Before  coming  to  my  reasons  for  judgment,  I  should  make  brief  reference 
to  an  allegation  which  was  raised  at  the  start  of  the  hearing,  by  Mr.  Murphy, 
of  the  possibility  of  there  being  a  "reasonable  apprehension  of  bias**  on  the 
part  of  the  Board  Chairman  because  this  was  a  dispute  between  a  faculty 
member,  on  the  one  hand,  and  a  university  administrator  and  the  university 


administration,  on  the  other.    At  that  time  I  gave  brief  oral  reasons  why 
I  did  not  feel  that  this  was  a  valid  ground,  since  the  issue  was  not  one 
of  wrongful  dismissal,  or  simply  a  contract  dispute,  but  rather  the 
existence  or  non-existence  of  discrimination  contrary  to  the  Ontario  Human 
Rights  Code.     I  had  informed  Mr.  Murphy  that  I  could  adjourn  the  hearing 
immediately  in  order  for  him  to  bring  an  application  for  judicial  review. 
However,  he  said  he  was  prepared  to  proceed  at  that  time,  and  at  the  close 
of  the  hearings,  Mr.  Murphy  stated  that  the  objection  "was  withdrawn  a  long 
time  ago."     (Trans.  II,  p.  181)    Therefore,  it  would  be  superfluous  for  me 
at  this  time  to  amplify  my  reasons  for  deciding  that  there  could  be  no 
"reasonable  apprehension  of  bias." 

REASONS  FOR  JUDGMENT 

In  1974,  Dr.  M.  Akram  Rajput  was  given  a  terminal  contract  by  Algoma 
University  College  as  an  Assistant  Professor  in  the  Department  of  Sociology 
for  the  academic  year  1974-75,  i.e. ,  July  1,  1974  to  June  30,  1975,  at  an 
annual  salary  of  $14,550.     By  February,  1975,  an  advertisement  appeared  in 
both  the  C.A.U.T.  Bulletin  and  in  the  A.U.C.C.  University  Affairs,  which 
was  as  follows: 

ALGOMA  COLLEGE.     Department  of  Sociology.    Algoma  University 
College  invites  applications  for  one  and  possibly  two 
probationary  appointments  in  the  Department  of  Sociology. 
Areas  to  be  covered  include  Research  Methods,  Theory,  Youth 
Culture,  Canadian  Society,  Social  Stratification,  Salary  and 
rank  according  to  qualifications.     Canadian  citizenship 
required.     Send  curriculxim  vitae,  transcript  of  highest  degree 
and  three  letters  of  reference  to  the  Office  of  the  Principal, 
Algoma  University  College,  Sault  Ste.  Marie,  Ontario,  P6A  2G4. 

Dr.  Rajput  saw  this  advertisement  and  on  March  18,  1975,  applied  by 

letter  to  the  Acting  Principal,  Professor  Guth,  for  one  of  these  positions. 

Subsequently,  for  reasons  that  are  too  detailed  and  too  peripheral  to  describe 

here,  it  was  decided  that  two  positions  would  be  filled.    There  is  some 


J 


c 


3. 

dispute  as  to  whether  the  positions  were  to  be  probationary  or  terminal, 
but  I  will  deal  with  this  later  at  the  relevant  time.     In  a  memorandum 
dated  April  25,  Dr.  Gardezi,  Secretary  of  the  Department  of  Sociology, 
made  a  recommendation  to  the  Appointments  Committee  of  the  Academic  Council 
of  Algoma  College  that  Dr.  Rajput  be  appointed  to  the  second  of  the  two 
vacancies  at  the  Assistant  Prof essor/Associate  Professor  level,  and  the 
subject  areas  to  be  covered  were  described  as  "Research  Methods  (a  compulsory 
course  for  our  majors).  Anthropology,  Sociology  of  Economic  and  Political 
Life,  Youth  Culture  and  Family  Life."    On  May  7,  the  Committee  on  Appointments 
conducted  what  would  appear  to  be  a  very  detailed  study  (the  Report  of  the 
meeting  (Exh.  C8)  covers  six  pages)  of  some  24  candidates  who  had  replied  to 
the  advertisement.    After  consideration  of  the  requirements  in  cognate  fields, 
and  such  criteria  as  degrees,  teaching  experience,  research  interests  and 
ability  to  cover  the  area  in  question,  the  Committee  decided  by  a  majority 
vote  to  accept  the  recommendation  of  the  Department  of  Sociology  that 
Dr.  Rajput  be  selected  to  fill  the  probationary  position  listed  as  No.  2  in 
the  Department's  submission.     It  should  be  noted  that  by  a  majority  vote  the 
Committee  decided  to  defer  a  decision  on  the  probationary  position  listed 
as  No.  1  in  the  Department's  submission.    On  May  15,  the  Academic  Council, 
by  secret  ballot,  voted  10  to  2,  with  one  abstention,  in  favour  of  accepting 
the  recommendation  of  the  appointment  of  Dr.  Rajput.    At  this  point  the 
matter  of  the  appointment  moved  into  the  Principal's  office. 

Before  continuing  the  sequence  of  events,  reference  should  be  made  to 
the  situation  regarding  the  position  of  Principal.    During  the  academic  year 
1974-75,  Professor  Guth  had  been  Acting  Principal.    On  January  23,  1975, 
Dr.  Donald  Watkins,  who  had  been  teaching  at  Red  Deer  College  in  Alberta, 
was  appointed  as  "Principal  and  Chief  Executive  Officer"  for  a  term  of  five 


c 


r 


4. 

years,  commencing  July  1,  1975.     (Exh.  R9)    There  was  some  question  as  to 

who  had  the  authority  to  act  as  Principal  in  the  interim  period  until 

July  1,  1975,  and  some  reference  seems  to  be  made  to  the  authority  of 

Professor  Guth  and  Dr.  Watkins  as  being  that  of  Co-Principals.  More 

specifically,  it  seems  to  be  clarified  in  a  letter  of  April  17,  1975, 

(Exh.  R8)  from  the  Chairman  of  the  Board  of  Governors,  Mr.  J.T.  Stubbs, 

to  Professor  Guth,  in  which  Mr.  Stubbs  writes: 

...I  would  presume  that  you  would  be  in  authority  in 
the  absence  of  the  Principal-Designate  until  July  1, 
1975.     I  would  also  presume  that  while  he  is  here,  any 
major  decisions  would  be  discussed  with  him  and  his 
wishes  would  be  implemented. 

During  this  interim  period  Dr.  Watkins  was  on  campus  for  one  day  in  April, 

the  first  two  weeks  in  May,  and  the  middle  two  weeks  in  June. 

To  return  to  the  sequence  of  the  events,  the  recommendations  of  the 

Sociology  Department,  the  Committee  on  Appointments,  and  the  Academic  Council, 

did  not  proceed  out  of  the  Principal's  office  to  the  Board  of  Governors  until 

August  18,  1975. 

There  was  some  question  initially  of  an  objection  to  the  Rajput 
candidacy  by  Acting  Principal  Guth.    Dr.  Watkins  claims  that  partly  for 
this  reason,  and  partly  because  of  his  own  assessment  of  Dr.  Rajput,  he 
had  made  his  reservations  about  Dr.  Rajput  known  during  the  first  two  weeks 
of  May.     Subsequently,  during  Dr.  Watkins'  visit  to  Algoma  College  in  mid- 
June,  Dr.  Guth  withdrew  his  objection,  and  urged  Dr.  Watkins  to  proceed  on 
the  basis  of  the  recommendation  of  the  academic  bodies  of  the  college. 
This  is  affirmed  in  his  letter  of  June  25  (Exh.  CIO)  in  which  he  stated, 
regarding  Dr.  Rajput: 

...I  believe  that  candidate  selected  by  the  Appointments' 
Committee,  Dr.  A.  Rajput,  should  be  appointed  to  the 
Sociology  position.     The  Appointments'  Committee,  after 
a  reconsideration,  reconfirmed  him  as  its  choice.     I  should 
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say  that  my  reservat  ons  about  this  candidate  were  discussed 
with  the  Committee.     The  main  basis  for  my  reservations  was 
a  very  specific  and  isolated  incident  several  months  ago, 
on  which,  because  of  the  circumstances,  I  took  no  action 
at  the  time.     Because  of  that,  I  would  not  be  justified  in 
now  bringing  that  incident  up  as  a  legitimate  reason  for 
blocking  his  candidature.     In  any  case,  in  terms  of  voluntary 
work  performed,  this  candidate  has  certainly  proven  his 
enthusiasm  and  dedication  to  the  College,     In  other  words 
I  am  prepared  to  accept  the  Appointments'  Committee's  selection. 

It  seems  quite  clear  by  the  time  of  the  June  meeting  of  the  Board  of 

Governors  that  the  delay  in  Dr.  Rajput's  candidature  was  as  a  result  of 

the  decision  of  Dr.  Watkins.    Although  at  one  point  (Trans.  II,  p.  lOA) 

Dr.  Watkins  suggested  that  the  delay  was  the  fault  of  Professor  Guth,  it 

seems  quite  clear  that  the  delay  at  this  stage  was  because  of  his  own  opposition 

to  Dr.  Rajput's  candidacy.    For  one  thing,  in  cross-examination,  he  admitted 

that  he  had  decided  to  oppose  the  Rajput  candidacy  "in  early  May". (Trans.  II, 

p.  51)    For  another  thing,  by  June  20  he  had  written  a  letter  to  Canada 

Manpower  (Exh.  R13)  asking  that  the  position  be  advertised  once  again. 

Dr.  WAtkins  claimed  that  he  then  refused  to  proceed  with  the  Rajput  candidacy 

until  after  the  responses  to  the  Canada  Manpower  advertisement  would  come  in 

by  July  31. 

In  the  meantime  Dr.  Rajput  was  becoming  anxious  about  the  delay. 
Although  Dr.  Watkins  testified  that  he  saw  Dr.  Rajput  during  his  visits  in 
May  and  June,  he  did  not  discuss  his  application  with  him.     (Trans.  II,  p.  21) 
In  a  letter  to  the  Co-Principals  dated  June  20,  1975,  Dr.  Rajput  asked  them 
about  the  status  of  his  candidacy,  since  his  official  contract  was  due  to 
expire  on  June  30,  1975.    He  received  no  official  response  to  this  letter 
until  July  21,  when  Dr.  Watkins  wrote  a  letter  to  Dr.  Rajput  in  which  he 
made  reference  to  "federal  immigration  people"  liking  July  31  to  be  observed 
as  a  date  by  which  Canadians  would  still  be  eligible  to  apply  for  the 
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position  for  which  Dr.  Rajput  ^as  applying.    He  also  mentioned  a  "side  Issue", 
which  was  his  objection  to  the  appointments  procedure  at  the  College.  These 
seem  to  be  the  only  two  reasons  given  for  the  delay  In  Dr.  Rajput's  candidacy. 

Near  the  end  of  July  two  meetings  occurred  at  which  Dr.  Rajput's 
candidacy  was  discussed.     The  first,  on  July  23,  was  a  meeting  at  which 
Dr.  Watkins  met  the  Committee  on  Appointments  to  explain  his  reasons  for 
not  proceeding  with  the  candidacy  of  Dr.  Rajput.    At  his  request  the  Committee 
interviewed  another  candidate  on  July  30,  but  at  its  meeting  on  August  1, 
unanimously  agreed  not  to  recommend  this  alternate  candidate  for  the  position, 
but  reaffirmed  its  original  recommendation  of  Dr.  Rajput.    The  other  meeting, 
which  was  held  on  July  25,  was  between  Dr.  Watkins  and  Mr.  Stubbs,  on  behalf 
of  Algoma  College  on  the  one  hand,  and  Professor  Stevens  and  Dr.  Sim 
representing  the  Canadian  Association  of  University  Teachers  (C.A.U.T.)  on 
the  other.    The  meeting  was  called  to  discuss  a  number  of  complaints  regarding 
Algoma  University  College  which  had  reached  the  C.A.U.T.,  one  of  which  was 
that  of  Dr.  Rajput  concerning  the  delay  in  his  candidacy.    Mr.  Stubbs  claimed 
that  following  this  meeting  he  had  agreed  to  submit  the  Rajput  recommendation 
to  the  Board  of  Governors  at  its  next  meeting  in  August.     He  testified  that 
he  made  the  recommendation  to  the  Executive  of  the  Soard  to  appoint  Dr.  Rajput 
at  the  meeting  of  August  18. 

In  the  meantime,  by  the  end  of  July,  1975,  Dr.  Rajput  had  submitted  a 
complaint  to  the  Ontario  Human  Rights  Commission  that  he  had  been  discriminated 
against  because  of  his  "race,  colour,  nationality,  ancestry  and  place  of  origin" 
in  contravention  of  s.  4  of  the  Ontario  Human  Rights  Code.     On  August  8, 
Mr.  Jean  Paul  Fortler,  an  Ontario  Human  Rights  officer,  interviewed  Dr.  Watkins 
regarding  the  complaint.    A  further  meeting  was  held  on  August  21  between 
Mr.  Fortler  and  Mr.  Naisan  Mawande,  who  was  then  Programme  Coordinator  of 
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the  Northern  Region  for  the  Ontario  Human  Rights  Commission,  on  the  one 
hand,  and  Dr.  Watkins  on  the  other. 

On  September  2,  1975,  Dr.  Watkins  wrote  to  Dr.  Rajput,  offering  him 
a  terminal  appointment  as  a  lecturer  effective  September  1,  1975,  with 
a  salary  of  10/12  of  step  five  for  a  lecturer,  i.e. ,  $12,125.     The  letter 
Included  a  seven-day  time  limit  for  acceptance.     By  a  letter  of  September  5, 
1975,  Dr.  Rajput  replied  that  "while  I  am  still  strongly  interested  in 
teaching  at  Algoma  College,  and  did  file  an  application  for  the  position 
iinder  consideration,  according  to  the  stipulated  requirements,  I  do  not 
consider  your  letter  of  September  2,  1975,  a  bona  fide  offer  of  appointment." 
And  then  he  listed  his  objections  to  Dr.  Watkins'  letter  of  September  2. 

At  this  point  there  is  a  contradiction  in  evidence  as  to  whether 
Dr.  Watkins  and  Dr.  Rajput  met  on  September  10  or  September  11.     Dr.  Rajput 
remembers  it  as  September  10.     Dr.  Watkins  claims  it  was  on  September  11, 
and  in  his  further  letter  to  Dr.  Rajput  of  September  19,  he  refers  to  the 
meeting  as  being  September  11.  However,  the  irrelevance  of  the  date  will  appear 
subsequently.     Suffice  it  to  say  at  this  point  that  on  September  10  a  letter, 
vhlch  apart  from  tlie  person  addressed  to,  was  identical  to  the  letter  of 
September  2  to  Dr.  Rajput,  was  sent  to  another  candidate  who  accepted  it 
on  September  12. 

From  the  evidence  of  Dr.  Watkins  himself,  and  this  is  supported  by 
several  of  the  other  witnesses  who  testified,  it  is  quite  clear  Dr.  Watkins' 
opposition  to  the  candidacy  of  Dr.  Rajput  commenced  during  his  visit  to 
Algoma  College  in  May,  1975,  and  did  not  cease  at  least  until  his  letter  of 
September  2,  1975.    Whether  this  letter  constituted  a  genuine  offer,  or  not, 
is  something  I  will  deal  with  subsequently.     It  is  quite  clear  that  the  action 
of  Dr.  Watkins  had  the  support  of  the  Chairman  of  the  Board  of  Governors, 
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at  least  until  August  18,  1975,  when  Mr.  Stubbs  claims  he  put  forth  the 
candidacy  of  Dr.  Rajput  before  the  Executive  Committee  of  the  Board  of 
Governors.    There  is  no  evidence  that  the  actions  of  Dr.  Watkins  after 
August  18  were  disapproved  by  the  Board  of  Governors,     In  fact,  in  the 
minutes  of  the  meeting  of  the  Board  of  Governors  of  Algoma  College  held 
on  September  25,  1975,   (Exh.  C31,  at  p.  5)  there  is  a  reference  to  the 
principal  presenting  a  report  on  a  human  rights  case  in  which  he  stated 
that  "he  had  acted  under  advice  of  the  Board's  solicitor." 

There  was  a  considerable  amount  of  testimony  regarding  disputes  at 
Algoma  University  College  with  reference  to  appointments  procedures. 
There  was  also  considerable  direct  evidence  and  innuendo  about  a  general 
unrest  at  the  College,  it  would  appear  between  the  Principal,  and  perhaps 
the  Chairman  of  the  Board  of  Governors  on  the  one  hand,  and  various  faculty 
members  and  academic  bodies  on  the  other.     In  addition,  Dr.  WAtkins  on 
several  occasions  made  reference  to  "warring  factions"  which  he  was  trying 
to  conciliate.    Although  these  matters  might  be  of  some  relevance  with 
respect  to  the  credibility  of  some  witnesses,  and  perhaps  with  reference 
to  the  question  ol  whether  the  position  in  dispute  here  was  to  be  terminal 
or  probationary,  however,  these  disputes  are  irrelevant  to  deciding  who 
made  the  decision  not  to  make  any  offer  to  Dr.  Rajput  before  September  2. 
That  decision  was  clearly  that  of  Dr.  Watkins,  and  until  August  18,  at 
least,  with  the  approval  of  the  Chairman  of  the  Board,  and  after  that 
seemingly  with  the  approval  of  the  Board  and  on  the  advice  of  the  College 
solicitor. 

Vniat  was  the  basis  of  Dr.  Watkins'  opposition?    Dr.  Watkins  claimed 
that  his  reasons  were  solely  pedagogical;  one  concerned  the  adequacy  of 
Dr.  Rajput's  qualifications,  and  the  other  concerned  the  "mix  of  backgrounds" 
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In  the  Department  of  Sociology.    Let  me  take  the  first  one  first. 

Dr.  Watkins  claimed  that  he  came  to  the  conclusion  that  Dr.  Rajput 
was  not  the  best  candidate  for  the  position.    This  was  based  upon: 
(1)  the  fact  that  he  had  been  most  anxious  to  apply  for  the  position 
the  previous  year;  (2)  the  fact  that  his  letters  of  reference  were  stale; 
(3)  the  fact  that  his  qualifications  were  more  in  the  field  of  Political 
Science  than  Sociology. 

The  first  reason  seems  to  me  completely  spurious.    As  a  former  Dean 
of  a  law  school,  and  a  former  Vice-President  in  charge  of  Academic  Affairs 
(even  if  only  briefly),  I  have  never  seen  anyone  apply  for  a  position  without 
trying  to  give  some  indication  that  he  is  genuinely  interested  in  it. 
The  only  time  that  one  would  wonder  about  the  genuineness  of  an  applicant's 
interest  is  if  he  is  applying  for  a  position,  or  to  an  institution,  which 
seems  obviously  beneath  his  standard.    Dr.  Rajput's  application  in  1974  for 
a  position  as  an  Assistant  Professor  was  certainly  not  for  a  rank  below 
that  which  he  could  expect,  and  surely  Dr.  Watkins  would  not  assert  that 
applying  to  Algoma  University  College  would  be  dropping  one's  standards. 
This  reason  appears  to  me  to  be  too  spurious  to  deal  with  further. 

As  regards  the  matter  of  the  so-called  "stale"  references,  surely  a 
letter  dated  May  15,  1974,  from  Professor  Martindale  (Exh.  C17)  could  not 
be  considered  dated.     It  is  true  that  there  were  no  references  from  Dr. 
Rajput's  previous  place  of  employment,  but  since  he  had  already  been 
appointed  the  previous  year,  and  had  spent  a  year  teaching  at  Algoma 
University  College,  it  is  not  at  all  surprising  that  he  would  have  considered 
an  assessment  of  his  current  teaching  abilities  to  be  made  by  the  institution 
at  which  he  was  at  that  time.    The  Committee  on  Appointments,  consisting  of 
his  colleagues  at  Algoma  University  College,  as  well  as  students,  had  made 
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a  careful  consideration  of  this  during  their  meeting  of  May  8.    The  only 
verified  objection  made  to  Dr.  Watkins  regarding  Dr.  Rajput  was  by 
Professor  Guth,and  whosel^tter  of  June  25  makes  reference  to  an  "isolated 
incident,"  which  in  its  terms  was  not  a  reference  either^ to  academic 
qualification,  or  to  teaching  abilities.    Nothing  was  raised  to  question 
the  validity  of  the  Ph.D.  from  the  University  of  Minnesota.    The  reputation 
of  this  university  amongst  Canadians,  as  a  graduate  school,  is  not 
inconsiderable.    Although  Dr.  Watkins  claims  he  did  not  know  who  Professor 
Martindale  was,  it  could  be  added  that  this  is  a  name  not  unknown  to 
Canadian  Sociologists. 

Finally,  Dr.  Watkins  claimed,  and  in  his  letter  of  September  2  asserted, 
that  Dr.  Rajput's  Ph.D.  was  more  in  Political  Science  than  in  Sociology. 
Without  investigating  at  the  University  of  Minnesota,  and  there  is  no  evidence 
that  he  did.  Dr.  Watkins  would  have  had  to  consider  the  c.v.  as  presented 
(Exh.  C16) .     This • indicated  that  Dr.  Rajput  had  one  M.A.  in  Sociology, 
another  in  Anthropology  and  Sociology,  and  that  his  Ph.D.  was  in  "Anthropology, 
Sociology,  Political  Science."    In  addition,  his  teaching  experience,  and 
the  partial  list  of  courses  taught,  indicate  strong  emphasis  in  Anthropology 
and  Sociology.    The  only  course  which  makes  any  reference  to  "politics"  is 
the  course  in  "Political  Anthropology."    Moreover,  the  courses  that  Dr.  Rajput 
had  been  teaching  the  previous  year  were  in  Sociology  and  Anthropology. 
In  the  one  telephone  call  that  Dr.  Watkins  claims  to  have  made  to  Dr.  Rajput's 
former  employer,  he  gave  no  evidence  regarding  his  investigation  of  the 
adequacy  of  Dr.  Rajput's  experience  to  teach  in  the  Department  of  Sociology. 

Apart  from  all  of  this,  there  are  a  number  of  other  facts  indicating 
that  the  academic  qualifications  of  Dr.  Rajput  were  not  genuinely  a  factor 
in  Dr.  Watkins'  decision  to  oppose  his  candidacy.     In  June  and  July,  as 
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Indicated  by  his  letter  of  June  20  to  Canada  Manpower,  and  his  letter  of 
July  20  to  Dr.  Rajput,  the  reasons  for  the  delay  in  the  candidacy  are 
stated  as  being  a  desire  to  get  Canadian  citizens  to  be  considered. 
In  his  own  testimony  (Trans.  II,  pp.  30-1)  Dr.  Watkins  admitted  that  the  result 
of  that  effort  was  that  "he  already  had  candidates  for  this  opening  who  were 
better  qualified  than  the  individual  whose  candidacy  was  being  presented  by 
the  counsellor  from  Canada  Manpower."    At  this  point  he  could  not  have 
genuinely  considered  the  individual  who  was  finally  offered  the  position 
to  be  a  superior  candidate,  because  he  admitted  that  he  had  never  met  him 
previously.     It  must  also  be  repeated  that  following  an  interview,  the 
unanimous  decision  of  the  Committee  on  Appointments  was  that  Dr.  Rajput 
was  to  be  preferred.    This  had  been  the  fourth  time  that  academic  bodies, 
consisting  of  students  and  Dr.  Rajput's  colleagues,  had  affirmed  that  in 
their  opinion  he  was  the  best  qualified  candidate  and  the  one  most  suited 
to  the  particular  position  in  mind. 

Despite  what  has  been  said  above,  could  Dr.  Watkins  still  have  genuinely 
concluded  that  his  opposition  to  Dr.  Rajput  was  based  upon  the  latter 's 
qualifications?    If  so,  why  did  he  not  raise  any  of  his  three  reasons  with 
Dr.  Rajput  on  the  several  occasions  they  met  between  May  and  September? 
He  did  express  his  reasons  for  putting  off  the  candidacy* on  July  23  to 
the  Committee  on  Appointments,  on  July  25    to  the  representatives  of  the 
C.A.U.T. ,  on  August  8    to  the  Human  Rights  officer,  and  on  none  of  these 
occasions  have  any  of  the  witnesses  who  testified  at  the  hearing,  and  who 
were  at  these  meetings,  made  mention  of  academic  qualifications  as  being 
the  prime,  the  most  important,  objection  raised  by  Dr.  Watkins.  Everyone 
concerned  testified  to  the  fact  that  what  concerned  Dr.  Watkins  was  either 
the  "Canadianization"  of  the  Department,  or  the  question  of  the  composition 
of  the  three-member  Department.    Quite  clearly  Dr.  Watkins'  position  was 
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based  upon  this  latter  factor,  and  I  now  turn  to  It. 

Dr.  Watkins  claimed  at  the  hearing  that  his  second  objection  to  the 

appointment  of  Dr.  Rajput  to  the  Department  of  Sociology  was  based  upon 

the  fact  that  Dr.  Rajput  had  taken  his  first  degrees  at  the  University 

of  Punjab,  which  was  where  the  Secretary  of  the  Department,  Dr.  Gardezi, 

was  a  teacher,  and  where  the  other  member  who  had  just  been  appointed  to 

the  Department,  Mr.  Rauf,  had  also  been  a  student.     It  is  interesting  to 

note  that  none  of  the  witnesses  who  appeared  before  me  and  who  were  at  the 

meetings  of  July  23,  July  25,  or  August  8,  could  remember  any  such  reference. 

There  was  no  evidence  before  me  that  at  any  time  Dr.  Watkins  stated  this  as 

an  objection  to  Dr.  Rajput.     In  fact,  all  the  witnesses  who  appeared  before 

me,  who  had  been  at  any  of  these  three  meetings,  recalled  the  statement 

definitely.     Starting  with  the  meeting  of  July  23,  we  have  the  testimony 

of  Mr.  Bates,  who  was  a  member  of  the  Committee  on  Appointments,  and  he 

testified  that  Dr.  Watkins  presented  the  following  argument: 

That  Dr.  Gardezi  was  of  course  a  member  of  the  Sociology 
Department.    Mr.  Rauf  had  just  been  appointed,  and  to 
appoint  Dr.  Rajput  would  mean  that  the  three  member 
Department  would  be  entirely  composed  of  people  from 
Pakistan.     He,  I  think,  had  the  comments  that  he  would 
desire  a  greater  diversification  in  that  Department. 
That  he  felt  it  would  be  unacceptable  to  the  community 
as  a  whole  in  Sault  Ste.  Marie,  and  in  an  aside,  he 
indicated  that  he  thought  there  would  be  difficulty 
getting  our  own  Board  of  Governors  to  agree  to  a  Sociology 
Department  entirely  composed  of  people  from  Pakistan. 
(Trans.  I,  p.  113) 

A  second  person  who  was  at  the  meeting  of  July  23,  was  Dr.  Brown,  who 

was  the  Chairman  of  the  Committee.    When  asked  what  Dr.  Watkins  told  the 

Conmiittee  in  respect  of  Dr.  Rajput's  application,  he  responded: 

The  principal  said  that  he  was  sorry  to  say  that 
but  it  was  basically  a  matter  of  racism  or  racial 
origin.     That  people  downtown  said  they  would  not 
support  an  all  Pakistani  Department.    The  impression 
we  got  was  that  some  kind  of  community  pressure  issued. 

(Trans.  I,  p.  128) 
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Subsequently,  Dr.  Brown  stated  that  a  member  of  the  Committee  had  informed 

Dr.  Watklns  that  Dr.  Gardezi  was  a  Canadian  citizen.    When  asked  whether  any 

other  reasons  were  given  by  Dr.  Watkins  for  his  opposition  to  Dr.  Rajput's 

candidacy,  the  witness  answered: 

To  my  recollection  of  the  meeting,  no  criteria  were 
given  whatsoever  as  one  would  expect  in  normal 
university  procedure.    As  I  recall,  there  was  no 
criticism  of  his  credentials,  no  criticism  presenting 
visa  [this  must  be  'presented  vis-a-vis']  his 
teaching  capacity,  no  criticism  of  his  conduct. 
(Trans.  I,  p.  128) 

A  student  member  of  the  Committee,  Mr.  Johnson,  when  asked  to  relate 

the  reasons  given  by  Dr.  Watkins  for  his  opposition  to  Dr.  Rajput  as  a 

candidate,  stated  that  after  the  Committee  moved  in  camera  Dr.  Watkins 

said: 

...that  he  was  concerned  with  and  I  remember  these  words 
exactly,  the  immaculate  community  image  of  the  College 
and  was  concerned  with  the  fact  that  there  were  too  many 
Pakistanis  in  the  Sociology  Department  now  and  that  he 
didn't  want  to  have  a  third  Pakistani  in  the  Sociology 
Department.     (Trans.  I,  p.  142) 

Mr.  Johnson  went  on  to  indicate  that  he  was  the  one  who  pointed  out  that 

Dr.  Gardezi  was  a  Canadian  citizen,  to  which  he  claimed  that  "Dr.  Watkins 

replied  that  he  was  not  concerned  with  nationality,  he  was  concerned  with 

racial  origin."     (Trans.  I,  p.  142) 

Professor  Hahn,  who  was  Chairman  of  the  Academic  Council,  related 
that  similar  reasons  were  given  to  him  and  to  Professor  Ross  at  a  meeting 
in  Dr.  Watkins'  office  on  July  10,  when  he  stated  that  Dr.  Watkins  had 
suggested  "that  the  problem  with  Dr.  Rajput's  candidacy  was  that  there  were 
too  many  Pakistanis  in  the  Department  of  Sociology."     (Trans.  I,  p.  145) 

At  a  meeting    on  July  25       with  representatives  of  the  C.A.U.T.  we 
have  the  evidence  of  Dr.  Sim  that  no  question  was  raised  at  the  meeting  as 
to  Dr.  Rajput's  academic  competence.     (Trans.  I,  p.  132)    When  he  was  asked 
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what  reasons  were  given  for  the  opposition  to  the  candidacy  of  Dr.  Rajput, 

he  stated  that  a  "couple"  of  reasons  were  given  "rather  peripherally." 

He  stated  that  brief  reference  was  made  to  the  fact  "that  perhaps  Professor 

Rajput's  theory  of  expertise  wasn't  precisely  what  was  needed  in  the 

Department  at  the  time."    Secondly,  he  stated  that  there  were  reasons  to 

the  effect  that  Professor  Rajput  wasn't  a  Canadian,  and  that  the  College 

felt  under  some  restraint  to  delay  making  the  appointment  until  "all 

qualified  Canadians  had  an  opportunity  to"  apply.     (Trans.  I,  p.  132) 

He  then  went  on  to  say  "We  spent  some  more  time  on  the  third  item,  which 

is  essentially  related  to  the  ethnic  background  of  Dr.  Rajput."    When  asked 

what  the  reasons  were  on  this  issue  he  replied: 

...I  can't  recall  the  precise  words  but  the  import  of 

what  they  [Watkins  and  Stubbs]  said  was  that  they  were 

concerned  that  they  couldn't  appoint  Professor  Rajput 

to  the  position  really  because  there  was  some  feeling 

in  the  community  or  they  had  detected  some  feeling  in 

the  community,  that  is  the  Sault  Ste.  Marie  community 

and  theAlgoma  College  community  itself  that  to  appoint 

another  person  with  the  same  ethnic  background  as 

Dr.  Rajput,  would  mean  that  people  in  the  community 

would  be  reluctant  to  take  courses  in  that  Department, 

and  even  students  of  the  College  who  were  already  there 

would  be  reluctant  to  register  for  courses.   (Trans.  I,  p.  133) 

It  is  significant  that  when  Dr.  Watkins  was  being  cross-examined  about 

his  statements  to  the  Committee  on  Appointments  on  July  23,  he  insisted 

that  he  had  made  a  reference  to  all  three  members  of  the  Department  being 

from  the  University  of  Punjab.    However,  surely  this  would  have  been  a  matter 

that  one  of  the  members  who  testified  would  have  been  aware  of,  and  if  they 

were  wrong,  then  another  member  of  the  Committee  could  have  been  called  to 

contradict  what  they  claimed  they  had  heard.    Moreover,  Dr.  Watkins 

subsequently  admitted  that  he  had  expressed  and  communicated  words  to  the 

effect  that  he  thought  "there  would  be  difficulty  in  getting  our  Board  of 

Governors  to  agree  to  a  Sociology  Department  entirely  composed  of  people 
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from  Pakistan."     (Trans.  II,  p.  58)    Moreover,  in  reference  to  the  meeting 
of  July  25  with  the  representatives  of  the  C.A.U.T.,  Mr.  Stubbs  was  read 
the  statement  by  Dr.  Sim  and  he  admitted  that  "that's  a  fairly  accurate 
portrayal  of  the  essence  of  discussion."     (Trans.  II,  p.  137)    He  went  on 
to  admit  that  It  was  he  who  raised  that  point.     Subsequently,  he  was  read 
the  previously-mentioned  statement  by  Mr.  Bates,  and  In  response  to  a  question 
whether  that  conduct  was  In  accordance  with  his  Instructions  and  authority 
he  replied:     "I  would  say  It  Is."     (Trans.  II,  p.  144)    When  asked  whether 
the  statement  quoted  by  Mr.  Johnson  was  made  with  the  authority  and  approval 
of  the  Board  of  Governors,  he  replied  that  It  was  made  with  the  authority  of 
the  Board,  but  not  with  the  approval  of  the  Board  because  the  question  was 
never  raised.    However,  when  asked  whether  he  was  prepared  to  approve  that 
statement  he  replied:     "I  am  prepared  to  concur."     (Trans.  II,  p.  145) 
Again  with  respect  to  the  above-mentioned  quotation  from  Professor  Hahn 
he  was  asked  whether  he  would  approve  the  statement  and  he  replied: 
"I  would."     (Trans.  II,  p.  145)  Finally,  when  read  the  above-mentioned 
statement  of  Professor  Brown  he  replied  that  it  was  made  with  the  authority 
of  the  Board  of  Governors,  although  without  its  specific  approval. 
When  asked  the  following  question:     "But  your  present  position  is  that 
you  approve  that  statement?"  he  replied  "I  do," 

Even  as  late  as  August  8,  in  response  to  a  request  by  Mr.  For tier, 
the  Human  Rights  officer,  for  an  explanation  as  to  his  reservations  about 
Dr.  Rajput,  Dr.  Watkins  is  quoted  as  saying  that  "the  entire  Sociology 
Department  at  Algoma  University  consisted  of  three  Professors  all  of 
Pakistani  origin  and  that  he  preferred  a  better  mixture  but  he  did  not 
elaborate  on  this  concept  at  that  time." 
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It  is  clear  from  all  the  above  that  even  if  Dr.  Watkins  did  have 
an  objection  during  the  period  from  May,  1975,  to  September,  1975,  to  the 
candidacy  of  Dr.  Rajput,  because  he  came  originally  from  the  same  university 
as  the  other  two  members  of  the  Department,  he  never  voiced  that  opinion 
to  anybody.    Everyone  who  testified  was  clear  that  the  reference  was  to 
the  effect  that  his  appointment  would  result  in  the  Department  of  Sociology 
having  three  members  all  of  Pakistani  origin.     Furthermore,  it  seems  clear 
that  the  information  was  commxinicated  to  a  nxmber  of  people,  and  that  this 
was  at  least  partly  based  upon  the  suggested  unacceptability  of  such  a 
situation  by  the  Board  of  Governors,  by  the  community  in  Sault  Ste.  Marie, 
and  by  the  community  in  Algoma  University  College.    As  Mr.  Stubbs  clearly 
affirmed,  he,  as  Chairman  of  the  Board  of  Governors,  considered  such  statement 
to  be  made  with  the  authority  of  the  Board,  and  that  he  himself,  even  at 
the  date  of  the  hearing,  approved  of  these  statements. 

I  should  point  out  in  fairness  to  the  community  at  Sault  Ste.  Marie 
and  at  Algoma  University  College,  that  neither  Dr.  Watkins  nor  Mr.  Stubbs 
could  identify  a  single  individual.    Dr.  Watkins  did  on  a  number  of  occasions 
mention  that  some  of  these  "rumours"  about  the  feeling  in  the  community  and 
amongst  the  Board  of  Governors  came  from  a  particular  faculty  member. 
However,  the  faculty  member  concerned  took  the  stand  and  denied  having  made 
such  statements  to  Dr.  Watkins.     It  is  quite  clear  that  Dr.  Watkins  and 
Mr.  Stubbs  must  take  full  responsibility  for  giving  these  as  the  reasons 
for  the  opposition  to  Dr.  Rajput's  candidacy.    Furthermore,  as  chief  officers 
of  Algoma  University  College,  their  actions  must  be  taken  to  bind  the 
College  as  well. 

The  question  that  remains  at  this  point  is  whether  this  action  on  their 
part  is  a  contravention  of  s.  4  (1)  of  the  Ontario  Human  Rights  Code, 
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particularly  paragraphs  (b) ,  (d)  and  (g) .    The  relevant  provisions  read 

as  follows : 

4.       (1)    No  person  shall, 

(b)    dismiss  or  refuse  to  employ  or  to  continue 
to  employ  any  person; 

(d)     subject  an  employee  to  probation  or  apprentice- 
ship or  enlarge  a  period  of  probation  or 
apprenticeship ; 

(g)    discriminate  against  any  employee  with  regard 
to  any  term  or  condition  of  employment, 

because  of  race,  creed,  colour,  age,  sex,  marital  status, 
nationality,  ancestry,  or  place  of  origin  of  such  person 
or  employee. 

Before  considering  whether  the  action  taken  here  was  based  upon 
one  or  more  of  the  grounds  mentioned  in  the  last  paragraph  of  s.  4  (1), 
more  specifically  race,  colour,  nationality,  or  place  of  origin,  I  have 
to  consider  whether  the  letter  of  September  2  by  Dr.  Watkins  to  Dr.  Rajput 
amounted  to  a  bona  fide  offer  of  employment,  because  the  decision  on  that 
point  could  affect  which  of  paragraphs  (b) ,   (d)  or  (g)  were  contravened, 
if  at  all. 

There  is  no  question  in  my  mind  but  that  the  letter  was  not  intended 
to  be  a  bona  fide  offer.     In  the  first  place,  the  very  wording  of  the  letter 
(Exh.  C14)  strikes  me  as  deliberately  provocative,  if  not  insulting. 
I  have  never  seen  an  offer  of  appointment  like  it.    Dr.  Sim,  as  a  former 
Department  Chairman  at  the  University  of  Western  Ontario,  and  more  recently 
as  the  Associate  Executive  Secretary  of  C.A.U.T.,  has  seen  many  offers  of 
appointment  at  universities,  and  his  opinion  was  that  this  particular  letter 
"includes  a  number  of  elements  that  are  quite  unusual  in  my  experience  in 
letters  of  appointments  or  contracts."     (Trans.  I,  p.  130)    As  an  example, 
he  referred  to  the  fourth  paragraph  of  the  letter  as  being  the  kind  of 
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provision  he  had  never  seen  in  an  offer  of  employment  to  a  University 
Professor.     (Trans.  I,  p.  130)    As  Dr.  Sim  said,  and  I  concur,  including 
a  provision  such  as  "a  specific  condition  of  employment  is  that  you  temper 
your  speech  and  strive  to  conduct  yourself  in  a  manner  appropriate  to  your 
standing  as  a  college  Professor,"  indicates  that  there  must  be  some  reason 
therefor.     There  was  no  evidence  before  me  that  Dr.  Watkins  at  any  stage 
raised  this  issue  with  Dr.  Rajput.     If  it  was  so  overwhelmingly  important 
as  to  include  it  in  a  letter  of  appointment,  one  would  have  thought  that 
at  least  some  previous  warning  regarding  previous  examples  of  such  behaviour 
would  have  been  brought  to  his  attention. 

Quite  clearly,  the  Faculty  Association  at  Algoma  University  College 
also  considered  the  letter  of  September  2  to  be  worthy  of  objection  because 
on  September  10,  1975,  a  resolution  was  passed  unanimously  to  protest  to 
Dr.  Watkins.     This  was  transmitted  by  letter  of  September  11  (Exh.  C22)  in 
which  the  Association  informed  Dr.  Watkins  of  their  "strong  objections  to 
several  of  the  stipulated  conditions  of  employment  and  to  the  clear 
violations  of  standard  university  practice  contained  therein."  Specifically, 
they  considered  it  a  violation  of  academic  freedom  to  require  a  faculty  member 
to  submit  his  textbook  choices  to  the  scrutiny  of  laymen  in  his  field. 
They  considered  it  inadmissible  to  "ignore  a  scholar's  doctorate  and  to 
demote  him  because  of  the  erroneous  judgment  that  his  doctoral  studies 
are  Irrelevant  to  his  teaching  area."    They  considered  it  unacceptable 
"to  make  innuendos  concerning  a  faculty  member's  behaviour  in  contractual 
letters,"  and  suggested  that  such  observations  could  be  made  only  if  supported 
by  evidence  and  in  a  separate  communication.    Finally,  they  objected  to  the 
offer  of  a  terminal  contract  instead  of  a  probationary  appointment,  "in  the 
absence  of  compelling  reasons,"  and  to  the  fact  that  the  offer  was  for  less 
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than  twelve  months.    The  Faculty  Association  specifically  requested  that 
the  letter  of  September  2  be  withdrawn  and  replaced  with  a  "bona  fide 
offer  of  appointment  to  Dr.  Rajput." 

There  is  really  little  further  I  have  to  add  to  the  views  of  the 
representative  of  the  C.A.U.T.,  and  to  those  of  the  Faculty  Association 
at  Algoma  University  College,  regarding  the  terms  of  the  letter,  except 
to  say  that  I  concur. 

In  addition,  I  must  refer  to  the  surrounding  circumstances.  First, 
this  letter  came  after  a  very  long  period  of  uelay,  and  was  not  preceded 
with  a  personal  interview,  which  was  possible  at  any  time  prior  to 
September  2.     Second,  although  Mr.  Stubbs  claims  that  he  recommended  the 
appointment  of  Dr.  Rajput  on  August  18  to  the  Executive  Committee  of  the 
Board  of  Governors,  nothing  was  done  from  then  until  September  2.  Third, 
following  the  meeting  of  August  18,  Dr.  Watkins  had  a  meeting  vrLth  a  Human 
Rights  officer  on  August  21,  and  did  not  inform  him  of  Mr.  Stubbs'  action 
with  the  Executive  Committee.     Fourth,  although  Dr.  Rajput  had  informed 
the  receptionist  and  Dr.  Watkins'  secretary  that  he  was  around  all  day  on 
September  9,  Dr.  Watkins  did  not  contact  him.    All  these  events  add  further 
evidence  to  the  terms  of  the  letter  themselves,  that  this  was  not  intended 
to  be  an  offer  of  employment,  unless  Dr.  Rajput  was  prepared  to  accept  a 
whole  number  of  terms  and  conditions  which,  if  I  were  to  decide  were  imposed 
because  of  his  ethnic  origin,  would  be  contrary  to  s.  4  (1) (g)  of  the  Ontario 
Human  Rights  Code.    Therefore,  I  do  not  consider  this  letter  of  September  2 
to  be  a  bona  fide  offer  of  employment. 

Having  concluded  that  Dr.  Rajput  was  refused  employment  at  Algoma 
University  College,  by  action  of  the  Principal,  and  by  the  authority  of  the 
Principal  and  the  Chairman  of  the  Board  of  Governors,  with  the  approval  of 
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Algoma  University  College,  I  must  now  conclude  that  this  was  contrary  to 
8.  4  (1) (b)  of  the    Ontario  Human  Rights  Code. 

As  I  stated  earlier,  quite  clearly  the  reason  Dr.  Rajput  did  not  receive 
an  offer  of  employment  was  because  if  he  had,  it  would  have  resulted  in  all 
three  members  of  the  Department  being  from  Pakistan.      No  reference  was  ever 
made  in  the  evidence  before  me  to  the  matter  of  race  or  colour,  and  therefore 
I  would  conclude  that  we  are  concerned  here  with  the  matter  of  "nationality" 
or  "place  of  origin." 

Despite  the  original  stipulation  in  the  February,  1975,  advertisement 
^bout  the  requirement  of  Canadian  citizenship,  and  despite  the  efforts 
made  in  July  by  Dr.  Watkins  to  get  further  candidates  through  Canada  Manpower, 
I  do  not  believe  that  the  basis  for  denying  him  emplo^nnent  was  because  of 
citizenship.     It  could  be  pointed  out  that  even  though  Dr.  Watkins  ignored 
this  fact.  Dr.  Gardezi  was  a  Canadian  citizen.     What  concerned  Dr.  Watkins, 
and  Algoma  University  College,  was  the  fact  that  the  appointment  of  Dr.  Rajput 
would  have  resulted  in  a  Department  being  composed  of  three  members  from 
Pakistan.    The  overwhelming,  if  not  the  sole  reason,  for  the  decision  not 
to  offer  appointment  to  Dr.  Rajput  was  because  he  came  from  Pakistan. 
Therefore,  I  have  to  conclude,  within  the  terms  of  s.  4  (1) (b)  of  the 
Ontario  Human  Rights  Code, that  Dr.  Watkins  and  Algoma  University  College 
had  refused  to  employ  Dr.  Rajput  because  of  the  place  of  origin  of  Dr.  Rajput. 

It  is  quite  clear,  however,  that  we  do  not  have  here  the  kind  of 
"racism"  which  arises  in  some  Human  Rights  cases,  which  involves  an 
Implacable  hostility  to  persons  of  a  certain  identifiable  group.    For  one 
thing.  Dr.  Gardezi  had  not  only  been  a  member  of  the  Department  for  several 
years,  and  its  head,  but  he  had  also  been  granted  tenure  in  1975.     (I  must 
say  that  the  letter  of  congratulations  written  by  Dr.  Watkins  to  him 
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(Exh.  C29)  is  a  most  unusual,  one  could  almost  say  ill-mannered,  letter 
letter  of  congratulations,  but  perhaps  that  can  be  attributed  to  lack  of 
experience.)    Furthermore,  Mr.  Rauf  had  also  that  summer  been  reappointed 
to  a  further  terminal  contract.     Therefore,  I  want  to  make  it  clear  that 
although  the  denial  of  employment  to  Dr.  Rajput  amounts,  in  my  opinion, 
to  discrimination  under  s.  4  (1) (b)  of  the  Ontario  Human  Rights  Code, 
and  although  I  think  that  the  manner  in  which  he  was  dealt  with  by 
Dr.  Watkins  is  deplorable,  it  would  be  incorrect  to  take  this  as  a  "racist" 
act  by  him,  or  by  the  institution. 

I  could  go  even  further,,  and  state  that  if  I  had  been  convinced  that 
the  basis  of  Dr.  WAtkins'  opposition,  and  -that  of  Mr.  Stubbs,  had  really 
been  the  fact  that  all  three  members  of  the  Department  were  from  the  same 
university,  this  might  have  been  a  valid  academic  objection.  However,  as 
I  indicated  earlier,  it  seems  clear  to  me  that  this  was  a  reason  that  was 
never  suggested  to  anyone  prior  to  September  2,  and  was  only  used  as  a 
rationalization  since  then. 

A  great  deal  of  time,  both  in  evidence,  and  in  argument,  was  spent 
discussing  the  matter  of  "Canadianization"  of  universities  in  Ontario. 
In  another  capacity,  I  could  express  my  views  as  to  the  desirability  of  such 
a  policy.     Clearly,  the  C.A.U.T.,  the  A.U.C.C.,  and  the  Report  of  the  Special 
Commission  appointed  by  the  A.U.C.C*  to  study  the  problem,  suggest  that  there 
is  a  problem  here  to  be  considered.     It  seems  to  me  that  all  academic  bodies 
agree,  that  if  the  problem  exists,  it  is  probably  most  acute  in  the  various 
Departments  of  Sociology.    However,  as  a  Chairman  of  a  Board  of  Inquiry 
under  the  Ontario  Human  Rights  Code,  it  is  not  my  prerogative  to  express 
here  my  views  regarding  the  desirability  or  otherwise  of  a  certain  policy. 
My  duty  is  to  construe  and  apply  the  legislation  as  it  exists. 
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Fortimately ,  I  do  not  have  to  decide  here  directly  whether  a  requirement 
of  Canadian  citizenship  would  be  contrary  to  the  Ontario  Human  Rights  Code, 
but  if  I  were  called  upon  to  do  so ,  I  would  have  to  conclude  that  it  is . 
Without  spending  a  great  deal  of  time  on  this  issue,  to  show  that  the  words 
"nationality"  and  "citizenship"  are  s3monymous,  let  me  refer  only  briefly 
to  a  decision  of  the  House  of  Lords  in  London  Borough  of  Ealing  v.  Race 
Relations  Board  [1972]  1  All  E.R.  105.    Although  one  of  the  five  Lords 
disagreed  with  the  majority  to  whether  the  term  "national  origins"  included 
"nationality,"  all  five  law  Lords  used  the  term  "nationality"  within  the 
meaning  of  the  British  Nationality  Act  of  19A8,  in  the  same  sense  as  we  use 
the  word  "citizenship"  under  the  Canadian  .Citizenship  Act. 

Therefore,  regardless  of  which  academic  body,  national,  provincial  or 
local,  urges  a  policy  of  "Canadianization" ,  and  even  if  it  is  urged  upon 
the  universities  by  the  Minister  of  Universities  and  Colleges  himself, 
this  has  to  be  proceeded  with  in  a  manner  so  as  not  to  contravene  the  Ontario 
Human  Rights  Code.     There  are  many  ways  in  which  universities  can  encourage 
the  recruitment  of  Canadians,  without  going  so  far  as  to  commit  an  act  of 
discrimination,  under  the  Ontario  Human  Rights  Code,  against  a  particular 
individual.     In  any  case,  although  that  might  have  been  one  of  the  motives 
of  Dr.  Watkins,  I  have  found  that  it  was  not  the  prime  motive. 
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REMEDIES 

Having  decided  that  the  complaint  of  discrimination  has  been 
substantiated,  I  want  to  consider  the  possible  remedies  under  three 
heads : 

(1)  loss  of  salary; 

(2)  expenses  incurred; 

(3)  reinstatement 

(1)    Loss  of  Salary  -  Dr.  Rajput  was  unable  to  find  alternative  employment 
until  the  start  of  1976.     It  is  true  that  he  was  paid  for  teaching  a  simmier 
school  during  July  and  part  of  August,  1975,  but  it  was  quite  clear  in 
the  practices  of  Algoma  University  College  itself,  that  if  he  had  been 
granted  a  contract  starting  July  1,  1975,  he  would  still  have  received 
his  stipend  for  teaching  a  summer  school  course.    My  personal  knowledge 
of  the  practice  at  the  Universities  of  Saskatchewan,  Ottawa,  Windsor,  and 
York,  is  in  agreement  with  that  of  Dr.  Sim  (Trans.  I,  p.  131)  that  a  summer 
stipend  is  not  assessed  as  part  of  one's  yearly  salary  unless  a  special 
agreement  is  made  that  a  course  is  being  taught  during  the  summer  in  lieu 
of  teaching  a  full  load  during  the  regular  academic  term.    Therefore,  in 
my  calculations  I  ignore  the  fact  that  Dr.  Rajput  was  paid  a  summer  stipend 
for  July  and  part  of  August,  1975.     Clearly,  because  of  the  decision  of 
Dr.  Watkins  and  Algoma  University  College,  Dr.  Rajput  lost  his  salary  for 
half  a  year.    The  question  I  have  to  consider  is  what  the  amount  would 
have  been  for  a  full  year.    Unfortunately,  I  did  not  receive  evidence  as 
to  what  percentage  increase  was  given  to  the  faculty  in  the  fall  of  1975. 
Therefore,  I  must  decree  that  the  amount  due  to  Dr.  Rajput  is  to  be  one-half 
of  the  sum  of  his  salary  for  the  previous  year  plus  the  average  percentage 
increase  received  by  the  faculty  at  Algoma  College.     Since  I  have  no  way  of 
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establishing  that  figure,  may  _  say  that  Algoma  University  College  would 
have  to  justify  to  the  Ontario  Human  Rights  Commission  why  that  base  amount 
for  a  full  year's  salary,  resulting  in  the  above  calculation,  should  be  less 
than  $16,675,  which  was  the  amount  offered  to  another  assistant  professor 
at  the  meeting  of  September  25,  1975.     (Exh.  C31) 

(2)  Expenses  Incurred  -  The  expenses  submitted  by  Dr.  Rajput  (Exh.  C21) 
were  not  carefully  verified  or  challenged.    Therefore,  on  the  whole  I 
have  to  assume  that  they  are  valid.     It  is  rather  difficult  to  balance  off 
the  advantage  of  Mrs.  Rajput  having  obtained  employment,  as  against  the 
disadvantages  of  an  undesired  and  difficult  move.    However,  connected  with 
this,  the  only  item  I  can  question  is  the  sum  of  $352.81,  claimed  for  the 
moving  expenses  incurred  by  the  wife.    Since  these  would  have  been  incurred 
by  her  to  obtain  the  emplo3nment  in  any  case,  I  am  subtracting  that  from  the 
total  amount  requested,  and  ordering  that  an  expense  amount  of  $1,951.26 

be  awarded  as  well. 

(3)  Reinstatement  -  I  find  this  the  most  difficult  question  of  all  to  deal 
with.    On  the  one  hand,  as  far  as  Dr.  Rajput  is  concerned,  since  I  have 
decided  that  he  was  denied  emplo3;rment  because  of  an  act  contrary  to  the 
Ontario  Human  Rights  Code,  he  should  be  able  to  expect  to  be  reinstated 

in  the  position  he  would  have  had  if  the  negotiations  had  proceeded. 
On  the  other  hand,  despite  all  the  disputes  that  existed  between  members 
of  the  faculty  on  one  hand,  and  the  administration  on  the  other  hand,  as 
to  the  appointments  procedure,  there  is  no  question  but  that  the  Board  of 
Governors  through  its  Chief  Executive  Officer,  negotiates  the  final  terms. 
Even  if  I  were  to  agree  with  the  views  which  were  presented  to  me  about 
the  extent  to  which  academic  bodies  should  be  involved  in  the  selection  of 
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the  person  to  whom  the  offer  should  be  made,  it  is  the  Board  of  Governors 
through  its  Chief  Executive  Officer  which  has  the  responsibility  of  making 
the  final  agreement.    There  was  considerable  evidence  before  me  of  the 
Board  of  Governors  being  concerned  about  the  economic  difficulties  at 
Algoma  University  College.    Although  most  academic  institutions  are  facing 
financial  difficulties,  the  statement  regarding  loss  on  operations  submitted 
to  me  (Exh.  R20)  substantiates  the  reasons  why  the  Board  should  be  concerned 
about  whether  probationary  or  terminal  contracts  should  be  offered.  There 
was  evidence  concerning  dropping  enrollments.     There  was  evidence,  too,  of 
concern  even  by  a  Committee  on  Appointments,  and  the  Academic  Council, 
regarding  the  need  for  introducing  more  Canadian  Studies  courses  in  the 
Department  of  Sociology.    Although  it  is  true  that  the  initial  advertisement 
referred  to  the  possibility  of  "one  or  two  probationary  appointments",  and 
although  it  is  true  that  the  academic  bodies  recommended  Dr.  Rajput  to  be 
appointed  to  a  probationary  position,  I  have  to  conclude  on  the  basis  of 
university  practice,  and  the  actual  circumstances  before  me,  that  the  Board 
of  Governors  would  not  necessarily  have  been  tied  to  making  the  particular 
appointment  here  a  probationary  appointment.     It  could  have  been,  as  it 
apparently  is  to  this  day,  a  terminal  position. 

One  has  to  consider  the  interests  of  Dr.  Rajput.    On  the  other  hand, 
his  reinstatement  for  the  coming  year  or  the  year  after  into  a  probationary 
position,  could  very  easily  affect  the  careers  of  innocent  third  parties. 
For  example,  if  the  academic  bodies  were  to  decide  again  that  there  was  a 
need  to  introduce  more  courses  with  a  "Canadian  Studies"  content,  and  if 
Dr.  Rajput  is  in  the  probationary  position,  it  may  be  that  subsequent 
reappointments  of  Mr.  Rauf  could  be  jeopardised.     Further,  although  the 
candidate  appointed  in  Dr.  Rajput's  position  was  offered  only  a  terminal 
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contract,  and  at  the  moment  is  only  being  considered  along  with  others 
for  appointment  for  the  following  year,  his  position  could  be  jeopardised 
by  such  a  decision  as  well.    For  all  these  reasons,  therefore,  I  cannot 
order  the  reinstatement  of  Dr.  Rajput  to  a  probationary  position. 

The  question  then  arises  as  to  how  he  can  be  dealt  with  fairly,  in 
the  light  of  fairness  to  others,  and  the  genuine  academic  concerns  of  the 
Algoma  University  College  community.     For  one  thing,  he  should  have  the 
right  to  apply  and  be  considered  for  the  position  that  is  still  open  in 
the  Department  of  Sociology  for  the  coming  year.     Should  he  subsequently 
feel  that  he  is  not  being  fairly  dealt  with,  he  has,  of  course,  the  right 
to  file  a  new  complaint  with  the  Ontario  Human  Rights  Commission.  Second, 
because  of  the  fact  that  it  is  now  getting  late  to  apply  anywhere  else 
for  the  following  academic  year,  and  because  of  the  fact  that  Dr.  Rajput 
has  been  placed  in  this  position  because  of  action  of  the  respondents, 
I  feel  he  must  have  assurance  for  a  further  academic  year  of  the  salary 
he  would  have  received  for  1976-77  if  he  had  been  appointed  to  the 
probationary  position  in  July,  1975.     Therefore,  if  he  fails  to  get  an 
academic  appointment  for  next  year,  which  would  yield  the  same  salary, 
after  taxes,  and  if  he  can  satisfy  the  Ontario  Human  Rights  Commission 
that  he  made  all  reasonable  efforts  to  get  such  an  appointment,  he  is  to 
be  compensated  for  the  difference.    Of  course,  if  he  should  be  offered  the 
position  now  advertised,  and  refuses  it,  there  will  be  no  further 
compensation  under  this  head. 
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THE  ONTARIO  xIUMAN  RIGHTS  CODE, 
R.S.O.  1970,  c.  318,  as  amended 


IN  THE  MATTER  of  the  complaint  made  by  Dr.  M.  Akram  Rajput  of 

2721  Woodlane  Drive,  Janesville,  Wisconsin,  U.S.A.     (formerly  of 

98  Moluch  Street,  Sault  Ste.  Marie,  Ontario),  alleging  discrimination 

in  employment  because  of  race,  colour,  nationality,  ancestry  and 

place  of  origin  against  Dr.  Donald  Watkins,  Principal,  and  Algoma 

University  College  and  its  Agents,  Queen  Street  East,  Sault  Ste.  Marie, 

Ontario 

ORDER 

This  matter  having  been  heard  by  this  Board  of  Inquiry,  on 
February  22  and  23,  1976,  and  April  8,  9,  and  10,  1976,  pursuant  to 
an  Appointment  by  the  Minister  of  Labour,  the  Hon.  Bette  Stephenson, 
dated  January  6,  1976,  upon  hearing  all  the  evidence  and  arguments  of 
counsel  concerned,  IT  IS  HEREBY  ORDERED: 

(1)      That  Algoma  University  College  pay  Dr.  Rajput  a  sum  equal  to 
one-half  of  the  salary  he  would  have  received  for  the  academic  year 
1975-76.     This  salary  base  must  be  at  least  an  amount  equal  to  his 
salary  for  197A-75,  plus  an  amount  based  upon  the  average  percentage 
increase  of  salaries  at  Algoma  College  for  the  1975-76  academic  year, 
as  a  percentage  of  his  salary  for  the  year  1974-75.     If  this  amount  is 
less  than  $16,675.00,  the  reason  therefor  must  be  approved  by  the 
Ontario  Human  Rights  Commission. 


(2)      That  Algoma  University  College  pay  Dr.  Rajput  the  sum  of  $1951.26 
as  compensation  for  his  expenses  connected  with  his  failure  to  obtain 
appointment  for  1975-76  at  Algoma  University  College. 
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(3)      That  If  Dr.  Rajput  so  chooses,  the  appropriate  academic  and 
administrative  bodies  consider  him  as  a  candidate  for  the  position 
in  the  Sociology  Department,  which  was  described  at  the  hearing  as 
being  open  for  the  academic  year  1976-77.     If  Dr.  Rajput  chooses  not 
to  apply,  or  if  he  applies,  is  successful,  and  then  refuses  the  offer, 
that  there  be  no  further  liability  to  him  by  Algoma  University  College. 
On  the  other  hand,  if  he  applies  and  does  not  get  appointed,  and  if  he 
fails  to  get  an  equivalent  appointment  anywhere  else,  and  if  he  satisfies 
the  Ontario  Himian  Rights  Commission  that  he  made  all  reasonable  efforts 
to  do  so^  he  be  paid  a  sum  by  Algoma  University  College  up  to  the  difference 
between  the  salary,  after  taxes,  that  he  would  have  received  at  Algoma 
University  College  for  1976-77  and  the  amount,  after  taxes,  that  he  does 
actually  receive. 


Dated  this  12th  day  of  May,  A.D.  1976. 


.arnopolsky  ' 
Chairman,  Board  of  Inquiry 
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